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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
NORTHERN DI VI SI ON

In re: NANCY A. SHANDS,
Case No. 85-09168
Chapter 7
Debt or .

APPEARANCES:

ROBERT P. DENTON
Attorney for Debtor

ALLAN C. SCHM D
Attorney for Raynond Fow er

VEMORANDUM OPI NI ON REGARDI NG
§707(b) DI SM SSAL

At a session of said Court held in the Federal
Building in the City of Bay City, M chigan on
t he 18t h day of Sept enber , 1985.

PRESENT: HON. ARTHUR J. SPECTOR
U. S. BANKRUPTCY JUDGE

Nancy A. Shands filed a voluntary petition for relief in
Chapter 7 on April 2, 1985. When reviewing the file in preparation
for a pre-trial conference in an adversary proceedi ng (A P. No.
85-9039) brought by the debtor's ex-husband, Raynmond Fow er, we
observed sonme unusual facts which caused us to set the case for a
8707(b) "substantial abuse"” hearing. W invited parties in int res
to intervene. Not surprisingly, M. Fow er's attorney accepted the

invitation. At the hearing, the following facts were elicited from



t he debtor.
Ms. Shands has been enployed for al nost nine years at

Sagi naw Steering Gear, a division of General Mtors Corporation

According to her statenent of affairs, her 1984 earnings were
approxi mately $30,000. At the tinme she filed this case she was on
sick | eave, as she was then eight nonths pregnant with twins. In

addi tion, her doctor had informed her that she woul d need surgery
for

an undi scl osed ail nent soon after delivery; as a consequence, she
was

unsure when she would be nedically cleared to return to work.
However, things worked out better than she expected, because she
returned to full time enploynent on July 3, 1985. Ms. Shands earns
$11. 12 per hour on a 40-hour shift. Her gross pay is $414.00 per

week. She clainms that her net pay is only $196.00 per week,
because,

besi des taxes and uni on dues, she has a voluntary wage assi gnment of
$80. 00 per week deducted from her paycheck and nmailed to her credit
union in paynment of a pre-petition unsecured debt. She is also
entitled to $40.00 per week fromM. Fowl er as child support; he is
not only current on that obligation, according to the Friend of the
Court who nmonitors these paynents, he is paid ahead. Her present

husband also works at Steering GCear and presumably earns an
equi val ent

amount. Thus, the famly's gross i ncome may wel | approach or exceed

$60, 000 per year. This is a second marriage, and by agreenent, the



spouses split living expenses fifty-fifty. They rent an apartnent
for

$300. 00 per nonth. At the time the bankruptcy was filed, the
debtor's

share of the household expenses were $1,046.00, and her nonthly
i ncome

was |isted at $1,064.00, consisting of $800.00 per nonth sick pay
and

$264.00 per nonth child support. Among her share of nonthly
expenses

are $60.00 for recreation, $258.00 for food, $50.00 for clothing and

$208. 00 for laundry and cl eaning (which includes rental paynents on
a

washer, dryer, stove and refrigerator).
On Decenber 27, 1984, M. and Ms. Shands borrowed

approxi mately $19,000 from the Wani gas Federal Credit Union to pay
al |

of their outstanding bills except her old utility bill to Consumers
Power Conpany, in order to consolidate their debt into one paynent.
This new debt is being paid by a wage assi gnnent out of M. Shands
paycheck al one. When they did this, Ms. Shands did not anticipate
filing bankruptcy. However, shortly after they obtained the debt
consolidation | oan, she received a demand from her ex-husband for

payment of about $6, 000. 00* which he claimed was due himfromtheir

As M. Fowm er failed to file a proof of claim we do not
know precisely how much he believes his claimto be.
Strangely, however, despite indications that M. Fow er seeks
only about $6,000, the debtor listed this claimin Schedul e
A-3 at $12, 000.



di vorce judgnent. Only then did she consult an attorney.
Shortly after the 90th day after the various debts were
paid, the Chapter 7 petition was filed. Ms. Shands |isted one

secured creditor, GVAC, which held a lien on her 1982 Chevrolet to
t he

extent of $2,829.83. She reaffirmed this indebtedness on April 15,

1985 and is paying $141.92 per nonth to GVAC, or approximtely
$33. 00

per week. She also listed five unsecured creditors:

Creditor Nat ure of Debt Anmpunt
Ray Fow er di vorce settl enent $12, 000. 00
Wani gas Federal Credit Union personal | oan 3, 000. 002
Consuner s Power Conpany utility service 272. 003
Citi bank-Vi sa m sc. charges 1, 400. 00
Mont gonery Wards Conpany notification purposes 1. 004

Of these, the Visa card and the Montgonery Wards charge account are
in

her husband's name and he is making all of the paynments on a current

basis; she nerely used the cards with his perm ssion. 1In addition,

°The credit union filed two unsecured clains in this
case:
one for $3,339.11 and another for $366.44 for a total of
$3, 705. 55.

3Consunmers Power Conpany filed a proof of unsecured claim
in the amount of $475. 03.

“Nei t her Citibank nor Montgonmery Wards filed a proof of
claim



as
st at ed above, she is voluntarily payi ng Wani gas Federal Credit Union

$80. 00 per week on the pre-petition personal |oan indebtedness. As
a

result, M. Fower and Consuners Power Conpany are the only
creditors

not being paid. Ms. Shands explains that she does not intend to
pay

Consuners Power because the bill was for services provided to a
nobi | e

home she no | onger owns; she therefore feels no obligation to pay
it.

She also clainms that since her husband was given a lien on the
marit al

home and since she |lost that home to a nortgage foreclosure, she no

| onger has an obligation to him She feels she |lost nore as a
result

of the foreclosure than he did and that he should just accept his
| oss

silently. Finally, she clains to be unable to pay him what is
oW ng.

She did, however, offer him $1,000 in full settlenment of his claim

pre-petition, which he refused. 1In her answer to M. Fow er's
conplaint (in the adversary proceeding) she stated: "The Debt or
does

admt that the main purpose of filing her bankruptcy was to
di schar ge

her debt to her fornmer husband."”
M's. Shands expl ai ned that since she has now paid off the

"rental " paynents, and therefore now owns all but one of her



appl i ances, for which she is still paying $14.70 per week (or
approxi mately $63.21 per nonth) agai nst a bal ance of approxi mately
$200. 00, she now has an additional nonthly disposable incone of
$144.79 ($208.00 m nus $63.21) that she did not have when she first

filed the bankruptcy. This com ng Decenber, that $14.70 per week
wi ||

al so drop off. However, she clains additional expenses for the care

of her baby twi ns. She estimates these at about $50.00 per week for
a

babysitter, $11.50 per week for diapers and $30.00 per week for
formul a and baby food. This equates to slightly less than $400. 00

extra per nonth. Thus, her expenses have increased about $250.00
per

nmont h over those she listed at the inception of the case.

Reconstructing the debtor's financial situation from the testinony
an

schedules, we determne that the debtor's current financi al
situation

is as follows. Her net weekly pay before her voluntary repaynent of

pre-petition debt is $276.00 ($196.00 . $80.00). Her ex-husband
pays

her an additional $40.00 per week for child support. Based on 52

weeks per year divided by 12 nonths per year, her net inconme per
nont h

is $1,369.33 ($276.00 + $40.00 x 52 weeks + 12 nonths =
$1, 369. 33)

wi t hout overtime. Taking her statement of expenses at face val ue,
her

share of <current nonthly expenses is $1,301.12 ($1,046.00 as



schedul ed

- $144.79 [reduction in rental paynents] + $400.00 [infant care
expenses]), leaving her disposable inconme of $68.21 per nonth.
However, we note that, as her share of nonthly expenses constitutes
only one-half the true househol d expenses, her househol d apparently

spends: (a) $516.00 per nonth for food plus the $120.00 per nonth
for

baby food and fornmula for a total of $636.00 per nonth for food; (b)
$100. 00 per nonth for clothing; and (c) $120.00 per nonth for
recreation. VWhile we cannot say that these figures are absolutely

ridiculous, conpare Inre Gant, 13 B.C.D. 303 (N.D. Ohio 1985), we

can easily see where with just a little effort, sufficient savings
can

be effected to fund a full paynment Chapter 13 plan. |f the debtor

really had only $68.21 of incone available to pay pre-petition
debt s,

we woul d be extrenmely hesitant to declare that her use of Chapter 7
of f ended our sensibilities. However, the figures here sinply do not
reflect the realities of the debtor's case.

Section 521(1) of the Bankruptcy Code requires the debtor
to

file "a schedule of current inconme and current expenditures". The
formis simlar to the budget prepared for Chapter 13 cases with the
exception that it does not require a disclosure of the debtor's

spouse's income. Therefore, we are unable to determ ne exactly how

much the debtor's household inconme really is. Wat we do know,



however, is that she is voluntarily payi ng $488.59 per nonth ($80. 00

per week to Credit Union x 52 weeks + 12 nmonths + $141.92 to GVAC)
to

her favored creditors, Wanigas Federal Credit Union and GVAC, even
t hough we cal cul ated fromher schedul es and testinony that since the
birth of the twins, the debtor's inconme exceeds her expenses by only
$68.21 per nonth. This is a case where actions speak |ouder than

wor ds. Her voluntary paynment of approximtely $113.00 per week
shows

that the debtor feels that she has the ability to pay at |east that
ampunt on her debts. We accept that representation as true. Her
choice not to file Chapter 13, then, was not occasi oned by her
inability to afford repaynent, but strictly by sonme personal notive.
M. Fowler, in his conplaint, described it as "spite". All of the
foregoi ng, and especially the facts that all creditors other than
Consumner Power's small claimand M. Fowl er's substantial claimw ||
be and are being paid in full, and that the debtor has adm tted that

her "main purpose'' in filing bankruptcy was to discharge the debt
due

M. Fow er, convinces us that spite was i ndeed the notivating force
in

t hi s bankruptcy.

If the debtor were to have filed a Chapter 13 instead of
a

Chapter 7, and pledged to her trustee the $113. 00 per week she is
now

paying only two creditors, she would be able to pay all of her debts



(excluding the Visa and Montgonmery Wards bills which are her

husband's) within 33 nonths.

$ 2,829.83 GVAC
$ 3,705.55 Credit Union
$ 6, 000. 00 Fow er
$ 475. 03 Consuners Power
$13, 010. 41 TOTAL
+ $ 1,301.04 Trustee's 10% on receipts
$14, 311. 45 Total paynments into plan to yield 100%
$14,311.45 + $113.00 per week = 127 weeks
127 weeks + 4.3 weeks per nonth = 29.5 nont hs®

Al t hough we do not subscri be to Judge Abranms' general rule that when
debtor has an ability to pay 100% of his or her debts within a three

year period, use of Chapter 7 constitutes substantial abuse per se,
ILn

re Edwards, 13 B.C.D. 250 (Bankr. S.D. N. Y. 1985), and we certain

cannot agree with Judge White's view that an ability to pay 68% of

one's debts over five years warrants a dism ssal for substantial
abuse

of Chapter 7, In re Gant, supra, we believe that an ability to pay

100% within three years when coupled wth some egregious

SAl t hough we cal cul ate that the debtor's incone exceeds
her expenses by $68.21, we did not apply that anount to the
t heoretical paynment of her debts via Chapter 13. Had we done
so, it is obvious that all of her debts could be paid off even
sooner. Alternatively, if the debtor had wi shed to stretch
t he paynents out in a 36-nonth plan, the weekly pledge woul d
be $91.74 ($14,311.45 + 156 weeks = $91.74), a nere $11.74
nore per week than she is now having withheld fromher pay in
favor of the Credit Union.



ci rcunmst ance

is sufficient to trigger such action. Here we find that the
debtor's

intent to file bankruptcy "against her ex-husband", as it were, is
an

egregi ous circumstance which, coupled with her conceded ability to
pay

$113. 00 per week for debt service, constitutes a substantial abuse
of

Chapter 7. Accordingly, we will contenporaneously herewith enter an

order dism ssing this case under 8707(b).

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



